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Removal of Suits from State to Federal Court. 


The judiciary act, and the subsequent acts of congress, of 
July 27, 1866, and March 2, 1867, authorize the removal, from 
the state courts to the federal courts by the non-resident party, 
of ‘‘ suits?’ commenced in the state courts, where the amount 
exceeds $500, when applied for by the party entitled, and in 
the mode prescribed. And the acts named also provide that | 
upon the removal, the cause ‘‘ shall proceed’’ in the federal 
court ‘‘in the same manner as if it had been brought there by 


original process.’’ 
It is obvious that it is important to know what judicial pro- 
for it is ‘‘suits’”’ 


ceedings are embraced in the word swt; 
alone which these enactments authorize to be transferred. 
This question has been several times before the supreme 
«court, and itslatest decision is the case of the First National 
Bank v. Turnbull, 16 Wall. r90. The court here decides that 
a proceeding in a state court, under state enactments, to try in | 
a summary and informal manner, the right of an execution 
plaintiff and athird person, to personal property levied upon | 


by the sheriff, where no process is issued and no pleadings are | 
filed, cannot be removed from the state to the federal courts, 
under the act of March 2, 1867. In giving the judgment of 
the court, Mr. Justice SwAyNE said: ‘‘it may well be doubted, 
whether so informal a proceeding isa ‘suit,’ within the mean- 
ing of the act of congress.’? The court did not decide the 
point, but placed its judgment upon the ground that the special 
proceeding to try the right of property provided by the 
statute,s was ‘‘ merely auxiliary to the original action, a graft 
upon it, and not an independent and separate litigation.”’ 
Justice Srronc dissented ; but his opinion, if any was written, 
We should have been glad to have seen | 


fr. 


is not published. 
his views; for the point decided, viz., that the proceeding | 
was not an independent litigation, although settled by the 
judgment of the court, does not seem to us as entirely ‘too | 


2 





act, was decided in Weston v. Charleston, 
which it was held that a writ of prohibition to restrain the levy 
of an illegal tax was a suit within the meaning of that sec- | 


tion. ChiefJustice MARSHALL, defining the word “‘suit,”’ says : 
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against him in the state court by a citizen of the state in which 
the suit is brought. In Beecher v. Gillett, 1 Dillon C. C. R. 
308, it was decided that non-resident attaching creditors, sub 
stituted by order of the state court as sole defendants in re- 
plevin, in lieu of the sheriff who levied the attachment, may, 


art 
act 


the of March 2, 1867, remove the replevin suit 


from the state to the federal court. , 

What is an original suit or action, and what is an auxiliary 
has been frequently considered 
cases which did not arise nnder the acts relating to the 
the federal. 


or supplemental proceeding, 


causes from the state tribunals to 


Thus, Gwin v. Breedlove, 2 How. 29, decides that a proceed- 


| ing in the federal court, dy motion, under a state law for judg- 


ment against the marshal to compel him to pay over moneys 
original suit,. but 
an incident of the suit between the plaintiff and defendant ; 


collected under execution, is not a new or 


| and hence, the circuit court has jurisdiction, without reference 


to the citizenship of the execution plaintiff and the marshal. 


The case just referred to, as well as Dunn y. Clarke, 8 Pet. 
|'1; Huff v. Hutchinson, 14 How. 586; Freeman v. Howe, 
24 How. 450, 460, and Wiiliams v. Byrne, Hempst. 472, turn 


upon the question as to what are original, and what are sup- 
plementary or auxiliary suits; and ‘‘the principle is,”’ 
** that a bill filed on the 
equity side of the [federal] court, to restrain or regulate judg- 
ments or suits at law in the same court, and thereby prevent 


says 


in the case last cited, 


injustice, or an inequitable advantage under mesne or final 
process, is not an original suit, but auxiliary and dependent, 


| supplementary merely to the original suit, out of which it had 


arisen, and is maintained without reference to the citizenship 


24 How. 460. See, also, Rail- 


| road Companies v. Chamberlain, 6 Wall. 748; and Christmas 


v. Russell, 14 Wall. 69, where the previous cases are reviewed 


| and commented on. 


clear to require discussion.”’ 
What is a “‘ suet’? under the 25th section of the judiciary | 
Pet. 449, in | 


Power of Commen Gasriare ‘to Limit their Lia- 
bilities. 


An important decision has recently been rendered by the 


| Supreme Court of the United States, involving the question 


‘‘ The term is certainly a comprehensive one, and is under- | 
> J 


stood to apply, to any proceeding in a court of justice by which 
an individual pursues that remedy, in a court of justice which 
the law affords him. ‘The modes of proceeding may be va- 
rious, but if the right is litigated between parties in a court of 
justice, the proceeding by which the decision is sought, is a 
suit.’’ 

In West v. Aurora City, 6 Wall. 139, it was held, under the 
12th section of the judiciary act, that a non-resident p/aintiff 
in the state court, cannot, upon the discontinuance of his 
original suit, remove to the federal court a cress-action to which 
he has become liable under the state laws ; for the reason that 
the only removal authorized by the above mentioned section, 
is by the defendant, who must avail himself of his right at the 
time of entering his appearance, to a suit regularly commenced | 





of the power of a railway company to limit its liability as a 
carrier of goods. The facts were that the plaintiff in this case 
was a drover, injured while travelling on astock train of the 
defendants, proceeding from Buffalo to Albany, and the suit 
was brought to recover damages for the injury. He had cat- 
tle on the train, and had been required, at Buffalo, to sign an 
agreement to attend to the loading, transporting, and unload- 
ing of his cattle, and to take all risk of injury to them and of 
personal injury to himself, or whoever went with the cattle ; 
and received what is called a drover’s pass—certifying that he 
had shipped sufficient stock to pass fron to Albany, but de- 


claring that the acceptance of the pass was to be considered a 


| . . . . . . 
waiver of all claims for damages or injuries received on the 


| 


The agreement stated its consideration to be the car- 
It was 


| train. 
rying of the plaintiff's cattle at less than tariff rates. 
shown on the trial that these rates were about three times the 
| ordinary rates charged, and that no drover had cattle carried 
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on those terms; but all signed similar agreements to that 
which was signed by the plaintiff, and received similar passes. 
Evidence was given on the trial, tending to show that the 
injury complained of was sustained in consequence of negli- 
gence on the part of the defendants or their servants, but they 
insisted that they were exempted by the terms of the contract 
from responsibility for all accidents, including those occurring 
from negligence, at least the ordinary negligence of their ser- 
vants ; and requested the judge so to charge. This he refused, 
and charged that if the jury were satisfied that the injury oc- 
curred without any negligence on the part of the plaintiff, and 
that the negligence of the defendants caused the injury, they 
must find for the plaintiff, which they did. 

Upon the question of law thus presented, Mr. Justice 
BRADLEY delivered an elaborate and exhaustive opinion (re- 
ported in full, 5 Legal Gazette, 413), in which the following 
points are ruled : 

1. That a common carrier cannot lawfully stipulate for ex- 
emption from responsibility, when such exemption is not just 
and reasonable in the eye of the law. 

2. That it is not just and reasonable in the eye of the law, 
for a common carrier to stipulate for exemption from respon- 
sibility for the negligence of himself or his servants. 

3- That these rules apply both to common carriers of goods 
and common carriers of passengers, and with especial force to 
the latter. 

4. That they apply to the case of a drover travelling on a 
stock train to look after his cattle, and having a free pass for 


that purpose. 





Law of Homicide— Character for Violence of the 
- Person Slain. 

The case of Fields v. The State, 47 Ala. 603, is a singular 
contribution to the law of criminal evidence. Doubtless there 
is in store for it a history much like the celebrated case of 
Grainger, (5 Yerg. 459). It will be constantly quoted and 
relied on by defendants in capital cases, and as constantly over- 
ruled or put aside by the courts. We have read and re-read it 
several times, and as nearly as we can comprehend it, it af- 
firms distinctly that, in Alabama, it is not as much of a crime 
to kill a man whose general character for turbulence, violence 
and bloodshed, is bad, as to kill one whose general character 
in these particulars is good. 

The facts were briefly these: The defendant had exasper- 
ated ‘the deceased by sueing out an attachment against his 
sister. On the day of the killing, at about midday, they met 
at the house of a neighbor; where deceased, who was a pow- 
erful man, cursed and abused the defendant ; slapped him in 
the face with his hat, collared him, pulled him off the steps where 
he was sitting, and by the use of the most opprobrious epi- 
thets and endeavored to provoke a difficulty with him. During 
a part of this time, a nephew of the deceased stood by witha 
pistol in his hand. The defendant made no resistance—said 
he did not want to fight. After this interview the defendant 
went home, got his gun, discharged the old loads, and re- 
loaded both barrels with buck-shot, remarking that he would 
kill the d—d rascal before morning. About sun-set, the de- 
ceased, riding past the defendant’s house on his way home, 
was intercepted in the road by the defendant, whe deliberately 
shot him. There was no combat, no threatening actions on 


the part of the deceased, and no evidence that he was armed. 
Six hours had elapsed since the provocation the defendant had 
received from the deceased. This in contemplation of law, 
»was ample time for the blood to cool and for reason to re- 
sume her sway. It thus appears to have been a case of delib- 
erate and premeditated killing, characterized by express mal- 
ice, done with a weapon prepared for the occasion, and possess- 
ing all the proper ingredients of murder in the first degree. 

The point we are considering is raised by the refusal of the 
circuit judge to permit the defendant to prove ‘ the general 
character of the deceased for turbulence, violence, bloodshed, 
and recklessness of human life.’’ _ This the supreme court held 
to be error; and the groundeupon which they arrived at this 
conclusion is, that, under the Alabama statute, Revised Code, 
§ 3654, the jury have a discretion within certain limits, in 
cases of murder in either of its degrees, in fixing the guantum 
of punishment ; whereas, at common law, they had no such dis- 
cretion. They hence conclude that the evidence excluded 
should have gone‘to the jury as an ingredient to be considered 
in determining the gwantum of punishment to be inflicted— 
determining, in other words, that it may not be so heinous a 
crime, nor deserving of so severe 'a punishment to kill a bad 
man as to kill a good one. 

In pronouncing the judgment of the court, Chief Justice 
Peck uses the following remarkable language—the italics be- 
ing ours: 

‘‘ Here, we see that the degree of the crime must be deter- 
mined by the verdict of a jury, upon an examination of tes- 
timony, and the punishment to be inflicted upon the de- 
fendant rests in thediscretion of the jury. If the crime be 
murder in the first degree, the jury must determine whetherthe 
punishment shall be death or imprisonment in the peniten- 
tiary for life. If in the second degree, the defendant must 
be imprisoned in the penitentiary or be sentenced to hard la- 
bor for the county, for not less than ten years, at the discre- 
tion of the jury. Testimony is as necessary and important, to 
enable the jury to exercise this discretion prudently and 
properly, as to enable them to determine the guilt or in- 
nocence of the defendant. The jury have two important du- 
ties to perform, and both are to be governed’and contgolled by 
the evidence, and neither can be wisely or rightly discharged 
without evidence. As these duties are different, the evidence 
must necessarily be different. After the guilt of the defendant 
is settled, the proper evidence to determine “he degree of his 
crime, and what should be the extent and severity of his pun- 
ishment, must, in a great measure, depend upon a careful ex- 
amination of the circumstances, not those only immediately 
attending the killing, but those also, which may reasonably be 
supposed to have led to it; and these circumstances should be 
considered in connection with the good or bad character, hoth of 
the defendant and the deceased. Who ts prepared to say that the 
punishment should be the same where a turbulent, revengeful, 
bloodthirsty, dangerous man, reckless of human life, has been 
slain, who had recently, only a few hours before, violated and 
outraged the person of his slayer, as though the party slain had 
been a man of good character, and peaceable disposition? For 
myself, I cannot conscientiously say so. Although the violence 
and outrage committed upon the person of the defendant, in 
this case, might not have been sufficient to reduce the offence 





from murder to manslaughter, yet, we hold it was clearly proper 
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for the consideration of the jury in niente the iiaatnnds 
of the crime, and what should be the measure of the punish- 
ment to be inflicted. If the evidence of the general bad char- 
acter of the deceased was proper only in the latter case, it 
should have been received, and not excluded by the court.’’ 

It has been hitherto supposed, in countries governed by the 
common law, that it is as much a crime to kill a bad man as a 
good one. It has been supposed that the law throws its pro- 


‘tecting arm around every person being in the peace of the 


king or of the state, ‘man, woman, child, subject born or alien; 
persons outlawed or otherwise attainted of treason, felony or 
premunire ; Christian, Jew, heathen, Turk, or other infidel;’’ 
3 Inst. 50; and whether he be a citizen or an alien enemy ; 
State v. Gut. 13 Minn. 341, 357; or a member of a hostile 
tribe of Indians, Ibid.; Robertson’s case, Addison, 246; ora 
free negro; for the law makes no distinction in its principles 
in respect of color; Campbell v. the People, 16 Ill., 20. Our 
Declaration of Independence declares that all men are created 
equal, and endowed by their Creator with certain inalienable 
rights, among which are “Zz, liberty and the pursuit of happi- 
ness ; which must clearly be understood to mean that all men 
are created with the equal right to “ve, to enjoy liberty 
and to pursue happiness. And it is probable that no book on 
the criminal law has ever been written since the time of Lord 
Coke, either in England or in the United States, which does 
not distinctly lay down the principle, that all men, not actu- 
ally engaged in hostilities against the state, stand on an equal 
footing in the eyes of the law, in respect to the right to live ; 
and that, except in the actual exercise of war, it is as much 
murder deliberately to kill one man as another. This princi- 
ple is brought out in nearly every one of the reported cases, 


where the proptiety of admitting evidence of the character of 


the deceased is considered. 


Nor do we perceive any force in the conclusion of the learned 
judge, that evidence which would be irrelevant and imperti- 
nent at common law, is proper under the Alabama code, be- 
cause this statute lodges with the jury the discretionary power 
to determine the guantum of punishment, which is lodged with 
the judge at common law. Because, whether this discretion 
be lodged with the jury or the judge, it is equally necessary 
that proper evidence should be heard to guide and direct its 


. wise and conscientious exercise ; and evidence that would be 


proper to be heard by the jury in the one case, would be 
equally proper to be heard by the judge in the other. 

No one, it is conceived, can read the following cases and 
doubt that cases frequently arise, in trials for homicide, where 
evidence of the violent and turbulent character of the defend- 
ant ought to be heard: Robertson’s case, Addison, 246; 
Quesenberry’s case, 3 Stew. & Port. 308; Rippy’s case, 2 
Head, 217; Little’s case, Sup. Court Tenn. 1873; Keener’s 
case, 18 Ga. 194; Tackett’s case, 1 Hawks, 210; Pritchett’s 
case, 22 Ala. 39; Franklin's case, 29 Ala. 14; Lamb’s case, 
41 N. Y. 360; Hick’s case, 27 Mo. 588; Keene’s case, 50 Mo. 
357; Murray’s case; 10 Cal. 309; Payne’s case, 1 Met. (Ky.( 
370; Dumphey’s case, 4 Minn. 438; Seibert’s case, Wharton 
on Homicide, 227; Smith’s case, 12 Richardson, (Law) 430, 
440; Hurd’s case, 25 Mich. 405. 

The circumstances which are proper for the admission ‘e 
this sort of evidence are pretty clearly defined : 

1. Where the evidence is wholly circumstantial, and the 
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character of the transaction in doubt; 
supra. 

2. Where there is evidence tending to show that the homi- 
cide may have been committed from a principle of self-pre- 
servation. In sucha case the danger to be apprehended from 
an assault, and the degree of force necessary in repelling it, 
would depend greatly upon the 4vowmn character of the assail- 
ant for recklessness and cruelty. This is the usual ground 
upon which the admission of such evidence is put by the 
cases. 

3. Where it is proper to admit threats, either communicated 
or uncommunicated, made by the deceased or prosecutor 
against the defendant. In such a case the danger to be ap- 
prehended from the threats is to be determined, in a great 
measure, by the character of the person making them. In 
Texas, this principle has been declared by statute. Paschal’s 
Dig. Statutes, Art. 2270; Pridgen’s case, 31 Tex. 420. 

But we do not recollect any instance where it has been con- 
tended that such evidence ought to be heard in every case, 
except in the dissenting opinion of Batre, J., in Barfield’s 
case, 8Ired. 355. But, according to the case under considera- 
tion, such evidence is admissible in all cases, without reference 
to the other facts in evidence ; although (as in the particular 
case itself) the killing may have been upon an occasion pro- 
duced by the slayer, or, although it may ‘have been upon a 
lying in wait, or by poison ; for the principle once admitted 
that it is less a crime to kill a bad man than a good one, there 
can be no logical exception made to it, growing out of the 
circumstances of the killing; nor does this decision under- 
take to make any. We conceive that such a doctrine can 
never obtain a foothold in a country where the principles of 
the common law exist. The ruling in this case becomes less 
intelligible when it is seen that the jury assessed the defend- 
ant’s punishment at the lowest term allowed by law for mur- 
der in the second degree, and the proposed evidence, if ad- 
mitted, could not possibly, in connection with the other facts 
proved, have reduced the homicide to manslaugliter. 


as in Tackett’s case, 





Law of Homicide—Can the Character of the de- 
fendant be put in evidence by the State? 


The language of Chief Justice Peck in the case above con- 
sidered, Fields v. The State, 47 Ala. 603, that the circum- 
stances attending the killing should be viewed ‘‘ in coknection 
with the good or bad character both of the defendant and the 
deceased,”’ must certainly, so far as it relates to the character 
of the defendant, have been inadvertently written. If there 
is any thing thoroughly imbedded in the criminal law, it is 
that the character of the .person accused of crime, can never 
be called in question, unless he himself puts it in issue. There 
may be a few exceptions to this principle, as in case of a com- 
mon barrator, etc., but certainly none in trials for homicide. 
Since Com. v. Hardy, 2 Mass. 317, the authorities to this 
point have become so numerous, and the principle itself isso 
elementary and familiar, that it is unnecessary to cite cases in 
support of it. 

In the celebrated case of Laura Fair, 43 Cal. 137, a vigor- 
ous attempt was made on the part of the prosecution to put in 
evidence the character of the defendant for chastity, and with 
some show of reason ; for in that case the defendant had been 
permitted to give evidence tending to show that she had been 
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lured into a marriage with the deceased, supposing him to be | some general election, or at some special election to be called by 
a single man, and that the killing was hence done under the | the board of county commissioners, by first giving twenty‘days' 


mental excitement and infirmity produced by a knowledge of | tice in some newspaper published and having general circula- 
tion in the county, or in ease there be no paper in the conttty, 


then by written or printed ‘notices posted up in each election pre- 
: : cinct twenty days previous to the day of such election; and’ in 
was permitted to show that the general character for chastity submitting said question, said board of commissionérs shall direct 
of the defendant was bad, ‘This the supreme court very prop- | in what manner the ballots shall be cast.” The express authority 
erly held to be error. Wattace, J., said: - | given is to order a special election and to @irect in what manner 
“Supposing that an investigation upon that point or upon | the ballots shall be cast. If they have any further power in the 
any other given point of the character of the prisoner, had | matter, it is either because of their general authority to represent 
been pertinent in itself, it is, nevertheless, settled by an over- | the county, and manage its business and concerns where no other 
provision is made, (Comp. Laws, p. 412, 2 15, clause 5), or be- 
tent to the prosecution to initiate the enquiry, and that it is yard it bss ag een eet Cn wh capte) met 
‘ . . | scriBe the manner of conducting it and determining its results. 

only after the prisoner has elected - 7" his chaxacter: | An examination of the orders of the commissioners show that 
issue, by calling witnesses and adducing evidence év ifs distinc- | they omitted to prescribe the manner of conducting the election, 
tive support, that the prosecution is permitted to follow and the time or place of the canvass, or the canvassing officers. 
disprove the evidence so offered, if it can. Nor is the pris- | Notwithstanding the silence of the statute and the omission of the 
oner thus held to have led the way, and opened up her char- | order, an election would doubtless be valid where the people gen- 
acter to the attack of the prosecution, merely because the case | erally acquiesced in the’ manner and took part in the election. 
made and attempted in the defence is more formidable when | Here, the evidence shows that all but one township took part in 
considered in connection with the good character—gcood in the election, and fails to show the relative population of that 


the sense of not being bad—which the law assumes the pris- township, or that the voters in the others did not generally par- 


a peg Sttene Ss aitin ticipate in the election. But while the election may be valid—for 
oner to possess in cases In which no evidence upon the subject | i+ is. maxim that the will of the people shall not be defeated by the 


of general character is offered. The presumption of a char-| omissions and irregularities of their officers and agents—can it be 
acter of ordinary fairness, with which the law clothed her for | that the commissioners can, without statutory authority, in the ab- 
the purposes of the case, was one to the benefit of which she | sence of notice to the voters, and before the returns are received 
was entitled, and which could not be put in peril, unless, dis- | from all the voting precincts, come together and by canvassing only 
carding the presumption thus afforded her, she had elected to | 2 portion of the vote, create in themselves an authority which 
put it thus distinctly in issue, and so constitute it a fact to be the majority of the voters have refused to grant to them? 


determined by the jury, as other facts in issue were to be de- Can such unauthorized and partial canvass be even prima facie 
sdnainiel:”? evidence of the authority? It seems to us doubtful. At any rate 


Cc \eli i : rm : hich h when it carries on its face*informatien that returns of the election 
"K , d a concurring opinion 2 i : ae ; 
nockEr?,. J.» delivered a OFFInS Opinion, IM WHICH AE | have not been received from some townships, it is sufficient no- 


the fact that he had deceived and deserted her. In order to | 
rebut the conclusion raised by this evidence, the prosecution | 


whelming current of judicial decisions, that it is not compe- 





expressed substantially the same views. tice to put any one on enquiry as to the actual facts of the elec-- 
ee tion, and the returns filed with the county clerk. 
Railway Aid Bonds. It is claimed that the curative act of 1868, (Gen. Stat. p. 892), 


applies and makes valid this election. This cannot be; for that 
applies only to cases in which “a majority of the persons voting”’ 
have voted in favor of the subscription, and here, as we have 
Supreme Court of Kansas, Nov. 15, 1873. seen, a majority voted against the subscription. It was an act io 
cure irregularities and sustain the will of the majority, and not art 
[CONCLUDED hepancr OUR LAST.] act to make form more than substance, and the canvass of the 
We have thus{far considered this question on the assumption county commissioners moré potent than the votes of the people. 

that the statute designated the commissioners as the canvassing | No authority having been granted by the proceedings in 1867, 

officers, and fixed the time and place of the canvass. The con- was any conferred by those in 1869? The ebjections raised to 

trary isthe fact. No canvassing officers are named. No time or | the former do not apply to the latter. A corporation was named 
place for the canvass indicated. The only general election law | as the recipient of the aid, and a majority of the votes cast were: 
then in foree, in its first section declares what elections are to he | in favor of the proposition, But an equally fatal objection exists: 
governed by its provisions, and they are “all elections hereafter to these. The question submitted in 1869 was that of extending: 
to be held for state, district, and county officers.” Comp. Laws, aidto a road west from Fort Scott. It was upon that, the people: 
p- 490,2 1. Under that law the county commissioners are made | voted, and to that gave their assent. The commissioners, it iss 
the canvassers, and the Friday succeeding the election the day for | true, by their order declared that if the people authorized aid to a. 
the canvass. %27,p. 497. Section 4 of “an act providing for | road running west, they should consider themselves also author-- 
the election of township officers,"’ (Comp. Laws, 'p. 504, as amended | ized to subscribe toa road running east. Yet submitting only one 

in 1864, Laws 1864, p. 100,71), makes the commissioners can- question, they cannot by construction enlarge the authority act- 

vassers for such elections, and names the first Monday of April | ually given. That the question submitted was also a railroad 
for the canvass. There are also many special elections provided proposition, does not make any difference. They might with 
for in the statutes, and as a general rule the several acts in terms equal propiiety and legal warrant have submitted a question of 
declare that such elections shall be conducted in the manner pre- | issuing bonds for a court-house, and thea by construction made 
scribed by the general election law. But the acts under which | an affirmative vote a delegation of authority to issue these bonds. 
these bonds are claimed to have been voted, contain no such pro- | Can an agentthus by construction create authority? But it may 
vision. Laws 1865, p. 41; Laws 1866, p. 792. They provide | be said that while this is the form of these proceedings, it was 
that “‘no such bonds shall be issued until the question shall be | practically and substantially a submission of both questions to be 
first submitted to a vote of the qualified electors of the county, at determined by a single vote. Conceding this to he the fact, ana 
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the difficulty, though lessened, is not avoided. The two ques- 

tions were to be settled by a single vote. A vote for railroad 

bonds was a vote in favor of both propositions, and so of a vote 

against. There was no opportunity of voting for one and against | 
the other. Such a submission was not warranted by the statute. | 
It may be conceded that two or more questions may be submitted | 
at a single election, provided each question may be voted on sep- 
arately, so that each may stand or fall upon its own merits. But 
that isa very different maiter from tacking two questions together, 
to stand or fail upon a single vote It needs noargument to show 
the rank injustice of such a mode of submission, By it several 
interests may be combined, and the real will of the people over- 
slaughed by this combination. An unpopular measure may be 
tacked on to one that is popular, and carried through on the 
strength of the latter. A necessary matter may be made to carry 
with it some private speculation for the benefit of a few. Things 
odious and wrong in themselves may receive the popular ap- 
proval, because linked with propositions whose immediate con- 
summation is deemed essential. It is against the very spirit of 
popular elections. That aims to secure freedom of choice not 
merely between parties, but also in respect to every office to be 
filled and every measure to be determined. A voter at a state 
election would be shocked to be told, that because he voted for a 
person named for governofon one ticket, he must voie for all 
the other persons named thereon, or that voting for one person, 
he was to be understood as voting for all. He would feel that his 
freedom of choice was infringed upon. None the less so, is it by 
such a submission as this. This question is not a new one to the 
courts. In Supervisors of Fulton county v. M. & W. R. R. Co., 
21 Ill. 373, such a mode of submission was pronounced void in 
the following vigorous language :* “ The truth is,” says BREESE, 
J., ‘the voters of Fulton have never had an opportunity to vote, 
and never have voted {this subscription ; for the question was, 
at no time distinctly before them. The question before them was, 
will you vote for asubscription to two roads? Neither road has 
received the approving vote of the people and until that is done 
—until the naked single question shall be fairly presented to those 
voters, they ought not to be bound or injuriously affected by any 
such jockeying management and log-rolling. This system, con- 
demned as it has always been by the moral sense, as well as the 
sense of justice of the whole country, should at this day find no 
favor in the courts. We do not hesitate to say this proposition to 
vote on two roads at thesame time, was not authorized by the law, 

and is a fraud on the people.” -The same ruling was made in The 
People ex rel. v. Tazewell county, 22,1Il. 147; Clarke v. Super- | 
visors of Hancock county, 27 Ill. 310. The same question was 
before the Iowa courts and determined in the same way. Mc- 
Millan v. Lee county, 3 Clark, Iowa, 3 1. In giving the opin- 
ion of .the court, Mr. Justice SrocKTON says: ‘‘ The law accord- 
ing tothe view that we have taken of its provisions, evidently 
contemplates distinctness and unity in each question or propo 
sition submitted for adoption or rejection by a vote of the people. 
Each proposition submitied to such vote, should be complete in 
itself, and should contain every requisite prescribed by the statute 
as necessary to give validity and effect to the borrowing or ex- | 
penditure of money, the subscription of stock, or the issue of | 
county bonds.” A mode of submission which is so obviously 
unjust, so contrary to the spirit of elections, and has received 
such condemnation from the courts, will not be imputed to the 
intention of the legislature, unless necessarily demanded by | 
the language used. The statute in force at the time of this elec- | 
tion was that of 1869, (Laws 1869, p. 108). So far as this ques- 
tion is concerned, however, it is not dissimilar to the acts of pre- 
vious years. It authorizes the county commissioners to subscribe 
for and take stock or loan credit ‘“‘to any railway company,” | 
‘upon such terms and conditions as may be prescribed, provided | 


a majority of the voters shall first assent to such subscription,” 
‘ 
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Upon making the subscription, the county becomes, like other 
subscribers to such stock, entitled to the privileges granted, and 
subject to the same liabilities imposed by this act, or by the char- 
ter of the company in which such stock is taken. The singular 
number is used all the way through. It contemplates a separate 
transaction with each corporation; provides for a subscription to 
be made upon “terms and conditions; and in the nature of 
things theseterms ani conditions would vary with different roads. 
No one can read the sections without being impressed with the 


| fact that each county was to make a separate subscription; each 


corporation to receive a separate subscription, and each subscrip- 
tion to be authorized by a separate vote. The curative statute of 
1868 impliedly recognizes this fact. It provides that if a major- 
ity of the persons vo’ ng at any election prior to January 21, 1868, 
have voted in favor of subscribing stock and issuing bonds, the 
county commissioners may make the subscription, ‘‘ whether such 


| orders and elections or either of them have been im compliance 


with the statute in such case made and provided, or not, or 


whether the proposition submitted at the election had, was for the 
| subscription of stock and the issuance of bonds to one or more 


railroad companies.” Two things are thus aimed at: first, to 
cure all mere irregularities in the proceedings, and second to make 
valid elections wholly unauthorized by the statute. It seems, there- 
fore, that the statute requires a separate vote on the question of ex- 
tending aid to each corporation; and if these proceedings are to be 
continued as a submission of two questions to a single vote, they 
were, in the language of Judge BREEss,.‘‘ not authorized by the 
law anda fraud onthe people.” It seems, therefore, clear that 
neither by the election*of 1867, nor that of 1869, was any author- 
ity given te the commissioners to subscribe stock to the Tebo and 
Neosho railroad, or to issue these bonds. . 

A graver question is now presented. Can this want of authority 
be shown as a defence by the county to this action of the plaintiff, 
who claims to be a dona fide holder for value without notice. 
Without express provision of statute, the commissioners would 
have no authority to subscribe stock and issue bonds to a railroad 
corporation. Every one dealing with the commissioners or pur- 
chasing such securities must take notice of the law, under which 
they act. The act under which the commissioners assumed to 
issue the bonds, required, as a cohdition precedent to the vesting 
in them of any authority to issue, an affirmative vote of a ma- 
jority of the voters, given upon a single proposition, and naming 
the proposed recipient of the subscription and bonds. Of this, 
every one purchasing bonds like these must take notice. He 
knows that unless these conditions exist—these steps have been 
taken—the commissioners have no more power than the sheriff 
or the county attorney to bind the county. He knows that the 
commissioners cannot create the authority which the statute says 





| the voters alone can give; that they are but agents, and agents 


not with general powers to act for-their principal in matters of 


| this kind, but requiring a specific and express authority for every 
single act of subscription. Charged with notice of all this, how 
/can he assume that because they have acted, they must have 


been authorized? That these bonds are negotiable paper, does 
not alter the case, The law merchant does not make the act of 
an agent proof of his authority. Where power exists which may 
be exercised under circumstances peculiarly within the knowledge 
of the agent, the exercise of the power may bind the principal, as 
an affirmance by the agent of the existence of those circum- 
stances. But this pre-supposes the existence of the power. Here 
no power ever passed to the commissioners. The silence of the 
principal, when the agent is acting, ofte! works an estoppel 
as implying an acquiescence, But where the principal can do 
nothing else than be silent, where the individual tax-payers are 
powerless to restrain the act, (Craft v. Commissioners Jackson 
county, § Kan. 518,) the enforced silence can hardly be con- 
strued as an acquiescence. [t may be conc@ded that the language 
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of Mr. Justice NELSON is broad enough to cover a case of this 
kind, and to make the act of the board in declaring their authority 
and i$suing the bonds, conclusive evidence of the grant of power 
by the people. Equally broad is the language -of Mr. Justice 
SWAYNE in Gelpcke v. City of Dubuque, 1 Wall. 175, where he 
says: ‘*‘ When a corporation has power under any circumstances 
to issue negotiable securities, the dona fide holder has a right to 
presume they were issued under the circumstances which gave the 
requisite authority, and they are no more liable to be impeached 
for any infirmity in the hands of such a holder, than any other 
commercial paper.” That such a construction was not intended 
to be given to the language of these citations, is evident from sub- 
sequent decisions of that court. In Marsh v. Fulton county, 1o 
Wall. 676, the bonds of the county were issued and in the hards 
of a dona fide holder, and the county commissioners were by stat- 
ute authorized to issue bonds, upon a previous affirmative vote of 
the electors of the county. Yet as such vote had not been had, 
the court unanimously held the bonds void, even in the hands of 
the dona fide holder. The dona fide holier had no right to pre- 
sume they were issued under the circumstances which gave the 
requisite authority. He was bound to take notice of the county 
records, and they showing no authority, none existed. We can- 
not do better than quote the language of Mr. Justice Fret: ‘‘ It 
is a case, too, where the holder was bound to look to the action 
of the officers of the county and ascertain whether the law had 
been so far followed by them as to justify the issue of the bonds. 
The authority to contract must exist before any protection a's an 
innocent pyrchaser can be claimed by the holder. This is the 
law, even as respects commercial paper alleged to have been is- 
sued under a delegated authority, and is stated in the’case of the 
Floyd Acceptances, 7 Wall. 676. In speaking of notes and bills 
issued or accepted by an agent acting under a general or special 
power, the court says: ‘In each, the person dealing with the 
agent, knowing that he acts only by virtue of a delegated power, 
must, at his peril, see that the paper on which he relies, comes 
within the power under which the agent acts. And this applies 
to every person who takes the paper afterwards ; for it is to be 
kept in mind that the protection which commercial usage throws 
around negotiable paper cannof be used to establish the authority 
by which it was originally issued.” And in another place reply- 
ing to the claim that because some interest had been subsequently 
paid, the original proceedings were made valid and good, he says: 
“The supervisors possessed no authority to make the subscription 
or issue the bonds in the first instance, without the previous sanc- 
tion of the qualified voters of the county. The supervisors in that 
particular were the mere agents of the county. They could not 
therefore ratify a subscription without a vote of the county; be- 
cause they could not make a subscription in the first instance 
without such authorization.” 

It may be remarked—that the bonds in thatcase contained no 
recitals of proceedings by the county board, or a vote of the peo- 
ple, but were simply naked promises to pay. The same is true 
of the bonds in this suit. The effect of this on the question may 
be considered hereafter. Pendleton county v. Amy, 13 Wall. 
297, is a still later case in that court. In that case, Mr. Justice 
STRONG for the court, after alleging that it was the duty of the 
county officers to determine whether a vote had been had accord- 
ing to law, and what the result was, uses this language. “To 
issue. bonds without the fulfilment of the precedent conditions, 
would be a misdemeanor; and it is to be presumed that puolic 
officers act rightly. We do not say this is a conclusive presump 
tion in all cases; but it has more than once been decided that a 
county may be estopped against asserting that the conditions 
attached to a grant of power were not fulfilled. 21 How. 539; 24 
How. 287; 2 Black, 722; 1 Wall. 384,291; 5 Wall.772. The 
estoppel in these cas¢s was either by recitals in the bonds that the 
conditions precedent had been complied with, or by the fact that 





the county had subsequently levied taxes to pay interest on the 
bonds.” 

In one of the early cases, Bissell et al. v. City of Jeffersonville 
24 How. 287, Mr. Justice CLIFFORD says: ‘‘ whether we look to 
the bonds or the recorded proteedings, there is nothing to indi- 
cate any irregularity, or even to create a suspicion that the bonds 
had not been issued pursuant to a lawful authority ; and we hold 
that the company and their assignees under the circumstances of 
this case, had a right to assume that they imparted verity.” It 
appeared that copies of the proceedings of the county board were 
shown to the plaintiffs in that case, at the time they received the 
bonds, etc. It seems a fair inference from these citations, that all 
the Supreme Court of the United States have decided is, that when 
either the board or the records of the county contain a recital of 
an election, and all other conditions precedent, as prescribed by 
the statute, the county is concluded by that recital, and may not 
show that as a matter of fact no election took place, or that some 
other condition precedent never existed. With such a construc- 
tion of the law, we have in this case no occasion to differ. The 
bonds sued on contain no recital, and the records show a non- 
compliance with the statute. An examination of the opinions of 
other state courts show a disposition to place the construction 
we have given, upon this general language of the United States 
Supreme Court, or else to disagree With the views expressed by 
that tribunal. We have had occasion to notice the decision of 
the supreme court of Ohio, (11 Ohio State 183), cited supra. See 
also Hopple v. Brown township, 13 Ohio State, 311; State ex rel. 
Beckel v. Union township, 15 Ohio State, 437. The supreme 
court of Iowa, in Clark v. The City of Des Moines, 19 Iowa, 199, 
had occasion to notice these rulings, and after citing-the language 
heretofore quoted from Judge Swayne, says: ‘Suppose a city 
charter expressly authorized the common council to issue nego- 
tiable securities for corporate debts, and that the mayor and re- 
corder without an order of the council, fabricate—manufacture— 
such securities, and that they find their way into the hands of 
innocent purchasers. It cannot be that Judge SWAYNE means 
that the ‘dona fide holder has a right to presume that they were 
issued under the circumstances which gave the requisite authority ’; 


and yet he saysso. The true rule is, that the want of corporate - 


power, or the want of authority in the municipal officers cannot 
be supplied by their unauthorized acts or representations.” And 
in accordance with that rule, the case was decided, all the justices 
concurring. To the same effect is the case of Veeder v. The 
Town of Luna, 19 Wis. 280, in which the court, Mr. Justice CoLE 
dissenting, held that the recitals in the bond were not conclusive, 
and dissented squarely from the United States Supreme Court 
as to the effect of those recitals, The cases of Starin v. The 
Town of Genoa, and Gould v. The Town of Sterling, 23 N. Y. 
439 and 456, are strongly in point. The legislature of that state 
authorized, by separate acts, these towns to issue their bonds in 
aid of railroads, provided the written assent of two-thirds of the 
resident tax payers was first obtained and filed in the clerk’s 
office. The court of appeals held, reversing the judgment of the 
lower courts, that the bondholder, sueing on bonds issited by these 
towns by virtue of these acfs, must prove affirmatively that, the 
written assent of the requisite number of tax-payers was in point 
of fact obtained and filed, and that the town was not bound by 
the representations of its officers upon the face of the bonds, that 
such assent had been obtained and filed. In the latter case, 
Judge SELDEN, replying to the claim that the recitals in the bond 
created an estoppel, says: ‘The agents here were designated 
not by the town, but by the legislature; and no power whatever, 
was conferred by the town, unless the assent of the tax-payers 
was obtained. Any representation, therefore, by the supervisors 
and commissioners in respect to such assent, would be a repre- 
sentation as to the very existence of their power. Such represent- 
ations, as we have seen, are never binding upon the principal,” 
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The same doctrine was sustained by the subsequent cases of The 
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| The facts of the case andthe nature of the pleadings on which 


e People v. Mead, 24 N. Y. 114; The People v. Mead, 36 N. Y. 224. | the opinion was pronounced are sufficiently stated therein. 
In his work on Constitutional Limitations, Judge Cootey, com-| J. XW. Litton and Ewing & Smith, for petitioner. 
., menting upon the doctrine of Gould v. Sterling, says: ‘‘ This Fohnson & Botsford and McMillan Bros., for debtor : ‘ 
4 doctrine appears to be sound, that wherever a want of power ex- 1. In suits and proceedings instituted in, or transferred to, the 
4 ists, a purchaser of securities is chargeable with notice of it, if the | federal courts, the same defences, set-offs and counter claims may 
, defect is disclosed by the corporate records, or, as in that case, by | be interposed as could be if they were brought and tried in the 
4 other records where the power is required to be shown.” Page | state tribunals. West v. Aurora City, 6 Wall. 139; Partridge v. 
217. For a further discussion of this question, and other author- | The Insurance Co. 15 Wall. 573. 
pose see the note at the foot of page 216, of that ona The 3. Petitioner must have a debt, provable under the bankrupt 
difference between the federal and state courts is this: the former ' law, of two hundred and fifty dollars after allowing all just credits, 
‘ hold the county concluded by the recitals of the bond; the latter, | ..:.o5 and counter claims. In re Ouimotte, 1 Sawyer 47 ; in re 
that the bondholder is chargeable with notice of whatever appears Cornwall, 9 Blatchf. C. C., 114; Bump on Bank, (6 edition) 47-48. 
1 upon the county records. Both agree that where there are no | Shalicenhtated Mabtiiieien tint im tices dials al : lai 
f recitals on the face of the bond, and the want of authority ap- aaa taht onlin do ate pea ti noon worry econ 


— 


wi 


pears on the county records, the bonds are void even in the hands 
of a dona fide holder. : 

These bonds contain no recitals of an election or other pro- 
ceedings of the county board, but are naked promises to pay. 
At the close of the obligatory words, they read:  ‘‘ By order of 


the board of commissioners of the county of Bourbon, Kansas, | 


dated March 8, 1867.”". The purchaser, therefore, is notified on 
the face of the instrument, of the particular order under which the 
bonds were issued. Claiming under one instrument which recites 
the existence of another, and refers to it as the authority for its 
own existence, is he nct charged with notice of the contents of the 
latter? Story, Eq. Jur., 2 400. We have given this case and 
the questions involve. .. it, full and careful and patient consider- 
ation, both on account of the amount in controversy here, and 
because of the many which may be affected by the decision of these 
questions. The conclusions we have reached are, that the pro- 


ceedings of March 8, 1867, were void, because no railroad corpo- | 


ration was named as the recipient of the proposed subscription 
and bonds; that the election of May 7, 1867, conferred no au- 
thority, because a majority of the votes cast were against the 
granting of authority; that, for a like reason, the curative act of 
1868 did.not apply to that election ; that the proceedings in 1869 
conferred no authority, because no question of issuing these 


- bonds was submitted to the voters of Bourbon county; and be- 


cause an attempt to submit two questions to a single vote is unau- 


| under’the laws of the state of Missouri, where the suit is on con- 
| tract, and the damages also arise from the breach of contract. 
_ Hay v. Short, 49 Mo. 139; Gordon v. Bruner, 49 Mo. 570; David- 
son v. Remington, 7 How. Pr. 310; Gage v. Angell, 8 How. Pr. 
| 335; Lemon v. Trull, 13 How. Pr. 248; Jones v. Moore, 42 Mo. 
| 413 
KREKEL, J. 
The Pacific railroad files its petition to have the Osage Valley 
| and Southern Kansas railroad declared bankrupt, and after set- 
| ting out formal requirements, alleges that its demand originates 
|in the violations of the conditions of a lease made by the Osage 
| Valley and Southern Kansas railroad on the 1oth day of Septem- 
ber, 1868, for thirty years, ofits Boonville and Tipton road, to the 
| petitioner; that by a provision of said lease, it was to have the 
use and possession of its Boonville depot and grounds, of which 
| it has been deprived by judgment in favor of an adverse claim- 
| ant, and had damages andcosts to pay; that by another provision 
of said lease, the Osage Valley and Southern Kansas railroad was 
to fence the one-halfof said railroad in two, and the whole thereof 
| within five years from the date of the lease, which it failed to do, 
| and for which failure damages are also claimed. 


The acts of bankruptcy are charged to be the suffering and pro- 

curing of its property to be taken on legal process with intent to 

| give a preference, and with intent to defeat and delay the opera- 
tion of the bankrupt law. , 


To this petition, the Osage Valley and Southern Kansas rail- 


thorized by the statute and a fraud upon the people, that there | : 
being no recitals on the face of the bond, the county is not con- | 0d files an answer denying the acts of bankruptcy ; and fur- 
cluded by the mere fact that the commissioners issued them, even | ther, that the Pacific railroad s@ creditor, or hasademand against 
in favor of a bona fide holder ; that the want of authority to issue | it. Asa defence to the claim of petitioner, the Osage Valley and 
appears on the records of the county, and that the purchaser is | Southern Kansas railroad sets up and claims damages growing 
referred to those records by the bond itself, and is chargeable with | Out of a violation of obligations assumed and undertaken on the 
notice of their contents. It follows therefore that judgment must | P@ft of the Pacific company in the lease aforesaid, and asks ‘that 
be entered in favor of the defendants. | such damages may be allowedas a set-off and counter claim, aver- 
All the Justices concurring. | ring that on a settlemént of their demands, the Pacific railroad 
: | will be indebted to the Osage Valley and Southern Kansas rail- 
Bankruptcy—Counter Claim Against Petitioner. | qed. i ; : 

| The attorneys for the Pacific railroad file their motion to strike 
In RE OSAGE VALLEY AND SOUTHERN KANSAS RAIL- | out so much of defendant's answer as refers to unliquidated dam- 
ROAD COMPANY. ages. This motion raises the question: is the claim for unliqui- 

mages available as a set-off or counter claim i 
District Court of the United Tle Wester® District of Missouri, nec aie be solved by the provisions of the anes ~ . 
; | for whatever force may be given to the act of congress of June 
Hon. ARNOLD KREKEL, District Judge. | 1, 1872, providing for the assimilating of the practice and plead- 
1. Bankruptcy—Counter-Claim againstpetitioner—Unliquidated damages.-- | ings of federal courts to that of the state courts, neither that act 
A debtor against whom a petition in bankruptcy is filed, may set up in his answer, an nor the bankrupt law has done away with the distinction be- 
order to show cause, any set-offs or counter claims which he may have for the purpose tween law and equity, although the bankrupt act, as we shall 


of showing that he is not indebted to the petitioner, and such counter claims may be | P : " “ 
for patron Arce tdaciiagui e r ¥ | presently see, seems in some of its enactments to disregard it. 


















e ES 








2. Counter claim reducing petitioner's debt below $250 defeats proceeding .— 
If a debtor can show that he has just set-offs or counter claims to overcome petitioner’s 
debt, or to reduce the same belew two hundred and fifty dollars, he thereby defeats 
the proceeding; for, unless petitioner has a debt of that amount, after allowing all 
just set-offs and counter claims,*he is not entitled to raise amy question in regard to 
the solvency of, or acts of bankruptcy committed by, the debtor. 





Authority for this may be found in the constitutional grant of power 
to congress ‘‘to establish uniform laws on the subject of bank- 
ruptcy throughout the United States.” 

This grant, so far as limitations are concerned, leaves it for the 
national legislature to enact whatever provisions of law it may 
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deem best to accomplish the constitutional eniis: The first sec- 
tion of the bankrupt act constitutes the districts courts of the 
United States, courts of bankruptcy, and confers on them original 
jurisdiction in their respective districts in all matters and proceed- 
ings in bankruptcy, and they are thereby authorized ‘‘to hear and 
adjudicate upon the same according to the provisions of this act, 
providing that the jurisdiction hereby conferred shall extend to 
all cases and controversies arising between the bankrupt and any 
creditor or creditors who shall claim any debt or demand under 
the bankruptcy.” 


These jurisdictional grants, however ample, need not come in 
conflict with the maintaining of the distinction between law and 
equity ; yet when we come to the provisions of the second section 
of the act, giving the circuit courts of the United States a general 
superintendence and jurisdiction of all cases and questions arising 
under it, and providing that they ‘‘may, upon bill, petition or 
other proper process of any party aggrieved, hear and determine 
the cases as a court of equity,” it would appear that congress, by 
these provisions, sought to meet a peculiar class of cases, having 
their origin in the bankrupt act, in which law and equity were 
blended. 


But the jurisdiction to hear and determine the matters in con- 
troversy does not exclusively depend on the, construction given to 
the provision in the sections cited. The last clause of the 19th 
section of the act under consideration, provides that “if any bank- 
rupt shall be liable for unliquidated damages arising out of any 
contract or promise, * * * * the court may cause such dam- 
ages to be assessed in such a mode as it may deem best; and the 
sum so assessed may be proven against the estate.” Thus it is 
seenjthat, by direct provision, unliquidated damages, growing out 
of any contract or promise, when assessed, are provable debts, 
and, being provable debts, under the view of the court, may be 
set up by way of defence to show that no debt or demand is due 
to petitioner entitling it to have defendant declared a bankrupt. 

It is said that the damages must be assessed before they become 
a provable debt, and before they can be made available as a 
counter claim. While this is true, the mode of assessing is left 
to the court, “‘as it may deem best.’’ In the settlement of a bank- 
rupt’s estate, the court would undoubtedly direct the assessment 
of unliquidated damages before allowing it to be proven ; but this 
practically amounts to nothing more or less than an enquiry as 
to the amount. 


As this court may, by allowing the answer to stand, make this 
its mode for assessing defendant’s damages consistent with the 
provisions of law, it will not order the defendant out of court with 
its claims, which, if sustained, may dispose of the case. While 
this view of the law would allow petitions in bankruptcy to be 
brought on claims for unliquidated damages growing out of con- 
tracts or promises, it must be left for the courts to determine 
whether they will, in the first instance, deem an assessment by 
way of enquiry, on creditor's petition, a mode deemed best to 
assess unliquidated damages. 

Of this the court entertains serious doubts, and declares itself 
free to act when a case shall be presented. The question on the 
motion under consideration is, shall a claim for unliquidated dam- 
ages be made available as a defence, to show that defendants are 
not indebted to petitioners, and hence that the latter have no stand- 
ing in court? Petitioner must have a claim, after all just credits 
exceeding the amount of two hundred and fifty dollars, to entitle 
it to raise the enquiry as to the facts of bankruptcy and solvency 

‘of the defendant. That the prima facie case made by the petition, 
proofs and exhibits upon which the order to show cause issued, 
may be rebutted, is well settled by the almost daily practice of 
this court, as well as adjudicated cases. 

That part of the motion to strike out defendant's answer cov- 
ered by this opinion, is overruled. 
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Validity of a Trust Sale of a Portion of a Debtor’s 
Estate, Pending Proceedings in Bankruptcy. 


McGREADY v. HARRIS. 
Supreme Court of Missouri, October Term, 1873. 


Wash ADAMS,. | 
DaviD WAGNER, | 
Wm. B. NapTon, } Judges. 
H. M. VoRIES, | 
T. A. SHERWOOD, } 


Bankruptcy—Sale by Trustee, Pending Proceedings, of Property Con- 
veyed in Trust by Bankrupt to secure Creditors.—A trustee under a power in 
a deed of trust, sold and conveyed to the defendant the property in question, subsequent 
to the commencement of proceedings in bankruptcy against the debtor, who was the 
grantor in the deed of trust. ‘There was no order from the United States district court 
restraining or otherwise interfering with the sale, nor had the proceedings therein ter- 


minated in any adjudication at that time; but the trustee, when about making the sale, 
was informed by the debtor of the pending proceeding in bankruptcy. In an action of 
¢jectment by the purchaser, // was held, that the pendency of such proceedings in bank- 
ruptcy did not render the sale invalid. 


The case is stated in the opinion, 

Fohn L. Ti homas & Bre., for plaintiff in error; Reynolds & 
Relfe, and M. Kinea/y, for defendant in error. 

NaPTON, J., deliver: d the opinion of the court. 


This was an action of ejectment. The plaintiff was the pur- 
chaser of the lands sued for, at a sale made in August, 1872, by 
the trustee under a deed of trust made in 1868. In April, 1872, 
(Apr. 8th), proceedings in bankruptcy had been instituted in the 
district court of the United States, against the debtor and grantor 
in the deed of trust, but the trustee, although apprised of such 
proceedings by the grantor on the day of sale, proceeded with the 
sale, and the plaintiff | became the purchaser, and the only question 
is, whether the institution of the proceedings in the United States 
district court rendered the sale void. There was no order from 
the district court restraining or otherwise interfering with the 
sale, nor had the proceedings therein terminated in any adjudi- 
cation whatever. It was an attempt on the part of defendant's 
creditors to have him declared a.bankrupt. 

The circuit court before which this case was tried, declared the 
sale null, and that the plaintiff had no title. We do not so under- 
stand the decisions of the federal courts interpreting the bank- 
rupt act. That law was not designed to invalidate or destroy 
bona fide liens on the estate ot the bankrupt, nor does it reserve 
exclusively to the district court, the power to have them enforced 
in all cases, and under all circumstances. 

They may be enforced in [the] mode provided for by the con- 
tract of the parties, or by the action of state courts or state offi- 
cers. Doubtless the district court might have interfered in this 
case ; but it did not, and therefore, we cannot see that the mere 
fact of a proceeding being instituted would destroy the legal title 
of plaintiff, as he received it from the trustee. So far as the 
rights of an assignee in bankruptcy are concerned, it may well 
be that the whole transaction could be, on presentation to the 
court, examined and declared fraudulent or void, if the facts war- 
ranted, But no assignee has been appointed in this case, nor, so 
far as the record shows, has there been any adjudication wkat- 
ever in the proceedingg in the district court. Should such an ad- 
judication occur and an assignee be appointed, we are unablé to 
perceive why the assignee cannot deal with the purchaser as well 
as the mortgagor, if he seeks to question the validity of the deed 
or of the sale thereunder. With these questions, however, we 
have no concern. In this action of ejectment, the simple ques- 
tion is, Who has the legal title, the purchaser at the sale, or the de- 
fendant? The deed gave the trustee a power to sell and convey 
the legal title. 

Whether this sale was made under such circumstances as to 
authorize a court of equity to set it aside in a direct proceeding 
for that purpose, is another question, which is not presented by 
this case. The court below simply declared the sale a nullity. It 
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may be that the land was sacrificed, and that the trustee should 
have deferred the sale under the circumstances ; but the court be- 
low did not pass on that point, and it is not, therefore, before this 
court. 
The judgment is reversed and the cause remanded. 
The other judges concur. 
REVERSED. 


NOTE.—Undoubtedly there are decisions in a number of the district courts 
sitting in bankruptcy, which are opposed to the view taken in the above case, 
ard which go upon the ground that it was the intention of the bankruptcy act 
that a// debts, including those secured by mortgage, should, after a petition 
in bankruptcy is filed, be presented to, or be enforced, under the superinten- 
dence of the bankruptcy tribunals. Without now entering into a discussion 
of this question, it may be remarked, that the principal case, as to the rights 
and remedies of creditors, seems to accord with views of the United States Su- 
preme Court in its most recent judgments. Marshall v. Knox, 16 Wall. 551; 
Wilson v. City Bank of St. Paul, decided December 22, 1873. These cases did 
not, however, involve the direct question as to the right of a mortgage cred- 
itor to proceed after a petition in bankruptcy is filed, to foreclose his mortgage 
by sale under a power or by bill in the state court, without the assent of the 
bankruptcy court. 





Mode of Declaring Upon Coupons. 
JAMES KENNARD v. CASS COUNTY. 


United States Circuit Court for the Western District of Missouri 
November Term, 1873. 


Before DILLON and KREKEL, JJ. 


1. Suits upon Coupons—Profert of Bonds Unnecessary.—The holder of cou- 
pens, payable to bearer, may sue thereon, without producing or being interested in the 
bonds to which they were originally attached. [Acc. Smith & Hall v. Clark county, 1 
Cant. Law Jour. 6.] 


a. Declaring upon Coupons—Averment of authority to execute —Where 
there is ne general autherity in a public corporation to make negotiable paper, the spe- 
cial authority should be stated in the declaration, or by alleging the recital of the bonds 
in that respect. 


3. ———_———._ Recital of numbers, dates, etc.—In declaring on coupons, the 
instruments in suit should be identified on the face of the declaration by the number 
of the bond, date, sum and time of payment. 

On demurrer to the petition. The petition seeks to recover on 
a large number of coupons. Each count is as follows: 

Plaintiff states that the defendant herein, on the 11th day of 
July, 1870, made its certain instrument in writing commonly called 
a coupon, herewith filed, whereby defendant promised to pay to 
the bearer, on the 11th day of January, 1873, at, etc., the sum of 
$25, the same being the interest due on the date last aforesaid on 
a certain bond issued by the defendant, which said bond is therein 
mentioned. Plaintiff states that he is the owner, holder and 
bearer of said coupon; that defendant has failed to pay said cou- 
pon when due, although the same was duly presented for pay- 
ment on the said 13th day of January, 1873, etc., and payment 
thereof refused; that said coupon remains due and unpaid, 
wherefore plaintiff demands judgment against defendant, etc. 

The defendant demurs for that— 

1. No cause of action is stated. - 

2. It is not stated that the bonds and coupons were made and 
issued by the county court of Cass county. 

3. It is not stated that they were made in pursuance of any law 
of the state authorizing their issue ; and 

4. No facts are stated showing that the county or its officers 
were authorized to issue said bonds and coupons. 

John D. Stevenson and Ewing & Smith, for the plaintiff; W. 
P. Hall, Gage & Ladd and Robert Adams, 7Fr., for the county. 

DILton, Circuit Judge. 

The holder of coupons like those in suit may sue thereon, 
although he be not the owner of the bonds from which they were 
detached ; and under a declaration, properly framed, may recover 
without producing or heing interested in the bonds. Thomson v. 





Lee county, 3 Wall. 327; The City v. Lamson, 9 Wall. 477; 
McCoy v. Washington county, 7 Am. Law Reg. (0. S.) 193, per 
Mr. Justice GRIER, S. C., 3 Wallace, Jr. 381. 

But where the maker is a county or other corporate body which 
has no inherent or general power to make such instruments, but 
can make them only by virtue of special authority, the principles 
of pleading require that such authority should appear, either by 
distinct averment of the special act conferring it, or by stating 
the recital of the bond in that respect. 

The coupons, though detached, are related to the bonds to which 
they originally belonged, and by way of inducement or recital, 
this relation ought to appear on the face of the declaration or pe- 
tition. The City v. Lamson, sufra. 

These views are not inconsistent with the case of The Railroad 
Company v. Otoe county, 1 Dillon C. C. 338, which was, in 
some respects peculiar, and where it was insisted that the pleader 
should state the fac/s showing that the county officers had the au- 
thority to issue the bonds, that is, should allege the election orother 
facts showing compliance with the preliminary steps on which the 
issue of the bonds was authorized ; but this was held not to be 
necessary. 

Experience in this class of litigation in other states has shown 
that it is also well that the coupons should be identified by the 
number of the bonds as well as by the date, amount, time of pay- 
ment, etc., of the coupons themselves, as thereby the danger of 
the same instrument being more than once put in suit is much di- 
minished. 

For the reason that the authority of the county of Cass to issue 
the coupons ought to appear in the manner above stated, the de- 
murrer is sustained, but the plaintiff may amend. 

" KREKEL, J., concurs. JUDGMENT ACCORDINGLY. 


NoTE —Mode of declaring on coupons. Ring v. Johnson county, 6 Iowa 
26s; Wiley v. Board etc., 11 Minn. 371; Thomson v. Lee county 3 Wall. 327; 
The City v. Lamson, 9 Wall. 477; McCoy v. Washington county, 7 Am. 
Law Reg. (O. S.) 193. 

Limitation of actions oncoupons: The City v. Lamson, 9 Wall. 478; Lex- 
ington v. Butler, 14 Wall. 282. S. C., 3 Wallace Jr. 381. 

Coupons draw interest from the time they become due and payable. Au- 
rora v. West, 7 Wall. 105; Gelpcke v. Dubuque, 1 Wall. 206; Burroughs v. 
Richmond county, 65 North Car. 234. 





Effect of the Rebellion on Powers of Sale in Deeds 
of Trust. 


The Supreme Court of the United States, on the 7th inst., pro- 
nounced a very important opinion in the case of Washington 
University v. Finch et al., on appeal from the circuit court for 
the district of Missouri. Before the war, a debt had been con- 
tracted by a citizen of Virginia, to Washington University, secured 
by a deed of trust on property in Missouri, with the usual power 
to the trustee to sell on default of payment. During the rebellion 
the debtor, who was the grantor in the deed of trust, resided in 
the insurrectionary portion of Virginia, and the debt not being 
paid, and the creditor residing in Missouri, the trustee advertised 
and sold the property in pursuance of the terms of the deed of 
trust, the ‘war being at the time of the sale, flagrant, and the non- 
intercourse act between the inhabitants of the two sections in full 
force. The question was as to the validity of such sale. The 
supreme court, Mr. Justice MILLER delivering the opinion, holds, 
reversing the decree below, that the property of citizens residing 
in an insurrectionary district, found in a loyal state is liable to 
seizure and sale for debts contracted before the war, even though 
such property be seized and sold while the war is pending. And 
in the case before it, the court decided that the sale by the trustee, 
pursuant to the power in the trust deed, conferred a good title. 
This case settles a point of great moment, which the previous de- 
cisions of the supreme -court as to the effect of the war upon 
contracts had left in much uncertainty, 
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Decisions. 
[From the New York Herald.] 

Shipping ; Collision.—Sapphire vy. Napoleon III.,. Jan. 5, 1874. 
the United States Supreme Court to-day, in the case of the ship Sapphire 
v. Napoleon III., Emperor of ‘the French, from the California circuit 
court, recently argued on a question of construction of the decree formerly 
made in the case, the court held that where in the case of collision, the de- 
cree finds both vessels in fault and divides the damages between them, if 
one vessel has shown no damages, it is nevertheless liable for half the damages 
and costs of the other, although that vessel was also at fault. Under this de- 
cision the Sapphire, the libelled ship, which, as claimant could show, received 
no damage below, is held for half the damages of the Euryale, the French 
ship, and any damages actually suffered by her are regarded as not hav- 
ing been contemplated by the court and as foreign to the case. The collis- 
ion occurred in the harbor of San Francisco, in December 1870, while the 
Euryale was moored and the Sapphire at anchor, the latter dragging her 
anchor and colliding with the former during a gale. Mr. Justice STRONG 
delivered the opinion. 


Merligence ; Fellow Servants in Common Employment.—Union Pacific 
R. R. Co. v. Fort, Jan. 5,1874. In thecase of the Union Pacific railroad 
company against Fort, from the circuit court for Nebraska, the plaintiff en- 
gaged his son to work for the company, as helper at a moulding machine or 
as a common workman; but subsequently, without his consent, an agent or 
superintendent sent the lad aloft upon the ladder to adjust machinery. In 
obeying the order the boy lost an arm, which was torn off by a belt. On 
these facts the court hold that the plaintiff could recover for the damage sus- 
tained by his child, as the employment at which he was put, when hurt, 
was not within his contract of service; also, that if such a company is not 
the insurer of the lives and limbs of its employes, it does impliedly engage 
not to expose them to such hazard when it is not reasonable or necessary to 
do so. Mr. Justice Davis delivered the opinion. Mr. Justice BRADLEY 
dissented, holding that both the superintendent and the lad were fellow- 
servants in acommon employment, and that it is well settled there could 
be no recovery in such a case against the employer. 


Ejectment ; United States Patent.—Henshaw v. Bissel, Jan. 5, 1874. 
In the case of Henshaw et al. v. Bissel, from the circuit court for Califor- 
nia, on an action of ejectment brought by Bissel for the possession of cer- 
tain lands in Butte county, of that state, in which both parties claimed under 
patents from the United States, the court affirm the judgment below, find- 
ing the title to be in Bissel. Mr. Justice FieLD delivered the opinion. 


Sale under Deed of Trust, Debtor residing in insurrectionary State.— 
Jan. 7, 1874. Washington University of Missouri v. Finch et al.—Ap- 
peal from the circuit court for Missouri.—In this case the court below held 
that parties living in insurrectionary districts during the war, and who prior 
thereto had given deeds of trust on certain lands in Missouri, with authority 
to the trustee to sell in default of payment of the debt which the deeds were 
given to secure, were entitled to a suspension of their contracts pending the 
war, and would after its close be entitled to perform their contracts and re- 
deem their lands, notwithstanding a sale in their absence by virtue of the 
provisions of the deeds. ‘This decision is here reversed, the court holding 
that a sale of real estate made in pursuance of such provisions in a deed of 
trust, is valid, notwithstanding the ‘grantors in the deed were citizens and 
residents of states in insurrection at the time of the sale, made while the 
war was flagrant. The property of such citizens found in a loyal state is 
liable to seizure and sale for debts contracted before the war, as in the case 
of other non-residents. Mr. Justice MILLER delivered the opinion. 


False Imprisonment; Military Arrests in Districts not under Martial 
Law; Indemnifying Act of 1867.—Bean vy. Beckwith.—Jan. 7, 1874. 
Certificate of division from the cireuit court for Vermont.—The questions 
for decision in this case were, first, whether the plea of a military officer, 
who had arrested and imprisoned a private citizen without warrant or other 
auihority, except that given to the president by the act of 1865, that the act 


was done in obedience to executive and military orders, was a bar to an | 


action for false imprisonment; and, second, whether the action ought to be 
dismissed by force of the provisions of an act to declare valid and conclu- 
sive, certain proclamations of the president and acts done in pursuance 
thereof or of his orders in the suppression of the late rebellion, approved 


In | ws f : , é 
| the military service, and the courts were in unobstructed exercise of their 
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Supreme Court of the United States—Abstract of | March 2, 1867. ‘The court answers both questions in the negative, hold- 


ing, in substance, that such military authority did not exist in the absence 


| of martial Jaw in the district where the arrest was made, where there were 


no military operations and the party arrested was in no way connected with 


jurisdiction, and that it was not enough to bring the act within the act of 
1867, that the party doing it was generally employed in the executive de- 
partment of the government, to come within the indemnity of the statute. 
The act must be done in pursuance of express orders or proclamation issued 
by the president or under his immediate authority. Mr. Justice FieELp de- 
livered the opinion. 


Admiralty Furisdiction ; Attachment against property of Non-resident ; 
Waiver by appearance.—Atkins et al. v. Fibre Disintegrating company— 
Jan. 7, 1874.—Appeal from the circuit court for the eastern district of New 
York.—This was a libel for freight due on a cargo brought from Kingston 
and Port Morant, Jam., for demurrage while getting a cargo and for dam- 
ages to the ship by being stranded at Port Morant. The decree of the dis- 
trict court was for the libellants, except as to the damages for getting 
ashore, and they appealed to the circuit court from so much of the decree 
as disallowed the damages, and the respondents from entire decree. The 
circuit court reversed the decree on a question of practice raised, holding 
that the district court, as a court of admiralty, had no authority to attach 
the property of a non-resident of the district, under the prohibition con- 
tained in the eleventh section of the Judiciary act of 1789. ‘The libellants 
here claimed that by a voluntary appearance made on the part of the com 
pany, it had waived the benefit of this objection, and on the merits of the 
question of the right of attachment in such cases, they contended that it ex- 
ists, and that without it there is no remedy, whatever the right of action. 
The court sustained this theory and reversed and remanded the cause. The 
case has been several times reported. Mr: Justice SWAYNE delivered the 
opinion. 





; -New England Mutual Insurance Company v. Detroit 
and Cleveland Navigation Company—Jan. 7, 1874. Appeal from the cir- 
cuit court for Ohio.—This cause involved the same question decided in the 
last case of the right of attachment in admiralty suits in personam brought 
against non-residents of the district where the action is brought, and the 
decision made in that case disposes of the question. 
manded. Mr. Justice SWAYNE delivered the opinion. 





Reversed and re- 


Claims against United States; Indian Depredations.—Guttman & Stu- 
art v. United States—Jan. 7, 1874. Appeal from the court of claims.—This 
action was btought under the act of 1849 to recover for cattle lost by In- 
dian depredations while they were in government service in the transporta- 
tion of supplies. The court below held that it was not sufficiently shown 
that the Indians were a public enemy, to enable the claimant to recover, 
and that the service was not military, and the petition was dismissed. This 
court affirms the judgment, saying that it does not appear whether the In- 
dians were hostile to the government or only desired the cattle of the claim- 
ant, and that such a service, remote from the operations of war, were not 
contemplated by the act providing for reimbursing losses in the service. 
Mr. Justice Hunr delivered the opinion. 


; Violation of public Contract by purchasing of another.— 
Shrewsbury v. United States—Jan. 7, 1874. Appeal from the court of 
claims.—This was a suit to recover on a contract made with the govern- 
ment for transportation, the claimant alleging that subsequently the contract 
was violated, and his interests destroyed by a contract made with and per 
formed by other parties. These parties sold to the government and deliv- 
ered grain over the same route covered by the contract of claimant. The 
court held that the contract with the other parties was not for transporta- 
tion, but purely one of purchase, with an agreement for delivery, which it 
was competent for the government to make, and that, therefore, the peti- 
tion was properly dismissed. Mr. Justice Hunt delivered the opinion. 





Infringement ; Invention not patentable.— Hicks v. Kelsey—-Jan. 7, 1874. 
Appea Ifrom the circuit court for the northern district of Illinois.—This is an 
affirmance of a decree dismissing a bill brought against Kelsey for an al- 
leged infringement of the plaintifi’s patent for an improved truck and 
wagon reach, the court holding that the invention claimed is not patentable. 
Mr. Justice BRADLEY delivered the opinion. 
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Mandamus against Secretary of Treasury.—United States ex rel. Lewis 
et al. v. Boutwell, secretary of the treasury—Jan. 7, 1874.—Error to the 
supreme court of the District of Columbia. This was a proceeding in 
mandamus to compel the secretary of the treasury to pay a claim of the 
Choctaw nation go its agents, but having abated, it was now dismissed. 
Mr. Justice CLIFFORD delivered the opinion. 


Marine Insurance; Policy to take effect before its Date; Loss happen- 
ing before Date of Policy.—Merchants’ Mutual Insurance Company v. Fol- 
som, Jan. 7, 1874—Error to the circuit court for the eastern district of 


New York. This was the affirmance of a decree, sustaining the validity of ° 


a policy of marine insurance which was dated on the first of March, 1869, 
but which, by its terms, was to commence on the ‘irst of January of that 
year, and run for twelve months. Theship insured having been lost at sea 
within the time covered by the policy and before its date, and the fact ap- 
pearing en the company’s disaster book, the court holding that under such 
circumstances the insurers’ neglect to state the report of her loss, which 
had been publicly printed and circulated, did not affect or avoid the*policy. 
Mr. Justice CLIFFORD delivered the opinion. 


Consideration of Note; Release of Dower.—Sykes v. Chadwick—Jan. 7, 
1874—Enrror to the supreme court of the District of Columbia. This was an 
affirmance of a judgment for Mrs. Chadwick ona note executed to her by 
her husband and Sykes jointly, the consideration of which was her consent 
to release her right of dower in property owned by them and which they 
wished to sell. ‘Phe court held that the contract of the note was valid, and 
that under the laws of the district, the suit could be maintained in the name 
of Mrs, Chadwick. Mr. Justice BRADLEY delivered the opinion. Mr. Jus- 
tice MILLER dissented. 








Notices of Books and Exchanges. 


Reports of cases argued and determined in the supreme court of Tennes- 
see for the middle and western divisions, for the year 1871. Joseph B. 
Heiskell,, Reporter. Volume 4. Nashville: Wheeler, Marshall & 
Bruce, 20 North Cherry street. 


The latest date to which these reports bring us, is May 17, 1871." This 
volume is thus nearly three years behind time. 
that no blame is to be imputed to the reporter on this account. In Ten- 
nessee, the offices of attorney-general and reporter are united in the same 
person; and the present incumbent, in addition to the duty of reporting 
the decisions of a court composed of six judges actively at work, is ob- 
liged to argue every case in the supreme court in which the state is inter- 
ested or a party, including the criminal cases appealed from the different 
circuits, and also to represent the state in civil suits in other courts. We 
presume there is no official in Tennessee that does a greater amount of 
work, and does it well, than Mr. Heiskell. 

The present volume is not different from its predecessors. We find the 
same brief and pvinied but clear head-notes, such as we have grown 
familiar with in using Mr. Heiskell’s Digest of Decisions. In his power 
of condensing into a brief compass, statements of legal doctrine without 
throwing away any of the substance, we have always regarded Mr. Heis- 
kell as a model. The paragraphs of his digest read like the terse sen- 
tences of old Comyn. Nor do we miss in this volume the same patient 
collection of cases cited, placed in each case under the paragraph of the 
syllabus to which they relate. The index displays the same attgption to 
details and careful workmanship. 

This volume, like all the later Tennessee Reports, is double-leaded, and 
widely spaced. Printed like the Pennsylvania State Reports, which we 
think a fair model of the mauner in which a volume of reports should be 
printed, this volume would be reduced to one-half its present size. The 
reporter, however, is not responsible for this, as the printing is a matter of 
public contract; and the secrets of how money is made at public printing,» 
would, if written, no doubt make a large book. It is to be said, however 
in its favor, that in those points which go to make up a well manufactured 
book—good paper, good press-work and good binding—no American re- 
ports can be produced which surpass this. 

In glancing hurriedly over the cases reported in this volume, we do not 

_see any that strike us as possessing peculiar importance. 
Merriman v. Lacefield, p. 209, holds that a sale by a father to a child 


We feel sure, however,. 








will not be treated as an advancement, merely because the price paid was 
inadequate. 

In Riggs v. White, p. 503, the court say that they will not, after the 
term of the court at which it was rendered, set aside their own judgment, 
to allow a plea of bankruptcy of the defendant before the judgment was 
rendered, but since the judgment in the inferior court, on the ground that 
the judgment in the supreme court was obtained by surprise, and before 
the cause was reached. Nor will they, according to Langley v. Swayne, 
note, p. 506, entertain a plea in abatement, setting up a discharge in bank- 
ruptcy, although the discharge may have been granted before the filing of 
the record for writ of error. 

Moss v. Bettis, p. 661, holds that a person who undertakes, although it 
may be for the particular occasion only, to carry by river, for hire, without 
special contract, incurs the responsibility of a common carrier. 


Elrod v. Alexander, p. 342, holds that what is contraband of war is a 
question of law for the court, and that it is error to leave it to the jury. 
We should think so. 


Garder v. Barger, p. 668, holds that a contract for a horse, showing on 
its face that it was intended for service in the Confederate cavalry, if made 
within the Confederate lines, is not void for illegality. 

Hill v. Bowers, p. 272, holds that a conveyance of a register in bank- 
ruptcy of the real estate of the bankrupt to the assignee, divests the title of 
the bankrupt, so that if he dies afterwards, and before the sale by the as- 
signee, his widow will not be entitled to dower. To make this decision 
intelligible, it must be understood that in Tennessee, the widow is entitled 
to dower in those lands only of which her husband died seized. 

State v. McAuley, p. 424, holds that the widow of a deceased trustee, 
is not a competent witness to prove that her husband in hisdife time re- 
received a certain sum of trust money, part of which he loaned, and the 
remainder she paid over after his death to the administrators of her husband. 
Quite correct ; but is it not time that the legislatures should begin to con- 
sider the propriety of changing rules of evidence of this character? 

Barker v. Wilson, p. 268, lays down the rule that a bargain and sale 
made by an infant husband jointly with his wife of full age, of real estate 
of the wife, is voidable at the election of the husband—illustrating another 
barbarism of the ancient law, which it should seem the legislature might 
well look to. In all common sense, and fairness to third persons, it would 
seem that when a young man has got far enough along in the world so 
that the law must regard him as the head of a family, it ought to cease to 
regard him as an infant. . 

Dodd v. Benthal, p. 601, reverses this picture, and informs us that, on 
a similar principle, an infant who 1s a married woman, has the option to 
dissent from her deed, within a reasonable time after her discoverture, though 
her coverture may continue for more than twenty years. 

Greenwald y. Roberts, p. 494: A purchase made pending an injunc- 
tion inhibiting a sale, is void as against the interest of the complainant in 
the bill, but valid as to the vendor. 

Mills v. Allison, p. 385, and Bond v. Greenwald, p. 453: A contract 
payable in gold is to be discharged by the payment of as many dollars in 
legal tender notes as the gold was worth on the day the payment should 
have been made under the contract, and judgment is to be rendered in 
dollars for that sum. 

We may, perhaps, find room to notice other interesting cases in this vol- 
ume in our “ Notes of Recent Decisions,” next week. 

We observe that Mr. Heiskell adheres to his previous plan of publish- 
ing the criminal cases separately ; consequently we find no criminal cases 
in this volume. 


The Daily Register, New York City, law journal of the city and county 
of New York, reports the proceedings and decisions of the local courts of 
New York City. 


The Lower Canada Jurist. Montreal: Printed and published by John 
Lowell. 
We have received, through the courtesy of the publisher, the numbers of 
this valuable publication from January to September, 1873. We hope to 
find time to give it a more extended notice hereafter. 





—THE supreme court of Illinois met at Springfield on the 6th instant. 
All the judges present except Judge MCALLISTER. 
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The New Pennsylvania Constitution—A Summary 
of its Leading Features. 
[From the Financier.) 


The new constitution of Pennsylvania, recently ratified by popular vote 
of two to one, contains some noteworthy provisions of reform. The terms 
of state officers are extended by it. The governor is to serve four years; 
senators, four years; representatives, two years; secretary of state, four 
years; auditor general, three years; treasurer, two years; supreme court 
judges, (hereafter to be seven in number instead of five,) twenty-one years 
instead of fifteen, and not to be again eligible. The governor, treasurer, 
and auditor are prohibited from serving two consecutive terms. The leg- 
islature is prohibited from passing “any local or specjal law” for regu- 
lating the affairs of counties, cities, and the like; authorizing laying-out, 
opening, or maintaining roads, highways, or streets; altering or locat- 
ing county-seats; incorporating cities, towns, or villages, or changing their 
charters; creating or extending corporations ; and from doing a number of 
other things specified. No obligation or liability of any corporation to the 
state shall be in any way changed or lightened, or affected by the legisla- 
ture. Unless changed by a law receiving a two-thirds vote, the state elec- 
tion shall be on the Tuesday next after the first Monday in November. 
Each ballot, as cast, shall be numbered in the order of its receipt, and the 
number entered on the list of voters opposite the name of the voter; any 
voter may also write his own name on his ballot; all laws in respect to the 
manner of voting shall be uniferm throughout the state, but no voter shall 
be deprived of his vote by not being registered. 

Article nine, in respect to taxation and finance, provides that the power 
to tax corporations and their property shall not be surrendered or suspended 
by any contract to which the state shall be a party; that no state debt shall 
be created except to repel invasion, repress insurrection, defend the state in 
war, pay existing debt, or supply casual deficiencies of revenue, and the 
limit of debt for the last named purpose shall be $1,000,000; that all laws 
authorizing borrowing on behalf of the state shall specify the purpose for 
which it is wanted, and it shall be used for that purpose solely; that the 
state shall not assume all or any part of the debt of any municipality, “un- 
less such debt shall have been contracted to enable the state to repel inva- 
sion, suppress domestic insurrection, defend itself in time of war, or to as- 
sist the state in the discharge of any portion of its present indebtedness ;”’ 


in 


that the state sinking fund shall be maintained, sufficient to pay interest on’ 


thestate debt and at least $250,000 of principal annually ; that all the mo- 

ney, over the necessary reserve, shall be used in paying the debt, and the 

sinking fund shall not be invested in or loaned upun anything but bonds of 

the state or of the United States; that monthly statements about the reserve 

shall be published; and that making any profit out of state funds, or using 

them in an unauthorized way, shall be punishable as a misdemeanor. The 
ing important sections of this article we give entire: 

Sec. 6. The credit of the commonwz-alth shall not be pledged or 
loaned to any individual, company, corporation or association, nor shall the 
commonwealth become a joint owner or stockholder in any company, asso- 
ciation or corporation. 

“Sec. 7. The general assembly shall not quteecien any county, city, 
borough, township or incorporated district to become a stockholder in any 
company, association or corporation, or to obtain or appropriate money 
- to loan its credit to any corporation, association, institution or indi- 
vidual. 

“Suc. 8. The debt of any county, city, borough, township, school 
district, or other municipality or incorporated district, except as herein pro- 
vided, shall never exceed seven per centum upon assessed value of the tax- 
able property therein, nor shall any municipality or district incur any new 
debt or increase its indebtedness to an amount exceeding two per centum 
upon such assessed valuation of property without the assent of the elect- 
ors thereof, at a public election, in such manner as shall be provided by 
law; but any city, the debt of which now exceeds seven per centum of 
such assessed valuation, may be authorized by law to increase the same 
three per centum (in the aggregate at any one time) upon such valuation. 

“Sic. 10. Any county, township, school district, or other municipaltiy in- 
incurring any indebtedness, shall at or before the time of so doing, provide 
for the collection of an annual tax sufficient to pay the interest and also the 
principal thereof within thirty years.” 

No debt shall be contracted, and no liability incurred, by any municipal 





commission, except according to an appropriation previously made; and 


every city shall create a sinking fund for the payment of its debt. All corpo- 
rate charters now existing and not already used or in organization are made 
void; all existing corporations can have their charters altered, or any law 
passed for their benefit, only on condition of becoming subject to the new 
constitution. No corporation shall do any business not “expressly author- 
ized in its charter, or take or hold any ’ real estate except what is necessary 
for its legitimate business. ‘ No corporation shall issue stocks or bonds ex- 
cept for money, labor done, or money for property actually received; and 
all fictitious increase of stock or indebtedness shall be void; the stock and 
indebtedness of corporations shall not be increased except in pursuance of 
general law, nor without the consent of the persons holding the larger 
amount in value of the stock first obtained at a meeting to be held after 
sixty days’ notice given in pursuance of law.” 

_ Article seventeen relates to railroads. It provides that all railroads and 
canals shall be public highways, and all companies common carriers ; that 
any company organized for the purpose, may construct and operate a road 
between any two points in the state and connect at the state line with other 
roads; that every company may intersect with any other, and receive and 
transfer business without discrimination. Every company shall maintain a 
transfer office, with its books open to inspection by stockholders or credit- 
ors; the right to transportation is declared uniform and equal to all; trans- 
portation charges shall not exceed the charges for carrying the same class 
of persons or property in the same direction to a more distant station, but 
excursion and commutation tickets are allowed. No company owning, or 
leasing, or managing a railroad or canal, shall consolidate with, or lease or 
buy the property of, or in any way control, any competing or parallel line, 
nor shall any officer act as officer in such line; the question of the paral- 
lelism or competition shall be decided by jury. No officer or employe 
shall be interested in furnishing material or supplies to the road, or in the 
business of transportation over it; no discrimination in charges or motive 
power shall be made; no free passes shall be granted, nor shall passes be 
granted at a discount except to officers and employes. 

The above is a sketch of the most noteworthy provisions of the new con- 
stitution, which took effect on Thursday of this week. All attempts to im- 
prove the organic law of both state and nation are of great interest, and 
these provisions should receive attention. One of them, which is of na- 
tienal importance, is that which simply makes the state election come on 
the same day of the year with the presidential election; this puts an end to 
the corrupt efforts regularly made, in each presidential year, to “ carry 
Pennsylvania” in October. The change should be followed by other states, 
and if it proves the forerunner of the abolition of the electoral system alto- 
gether—about the most clumsy and mischievous provision in the federal 
constitution—Pennsylvania will have done almost as much to improve pol- 
itics as she has done heretofore to corrupt it. 








Legal News and Notes. 


—A Goon notion of the granges of Iowa is that which binds the mem- 
bers to settle their disputes by arbitration. It is said to reduce the lawyers 
almost to starvation in some quarters. Well, if arbitration is good in the 
big quarrels between nations, why not in the smaller ones that produce so 
much petty war and crime? But we suspect we shall have use for Black- 
stone and Cooley some time yet, and that even when the “swords are 
beaten into ploughshares and the spears into pruning-hooks,” the lawyers 
will manage to live by the hooks.—[ Missouri Democrat. 

— Ex-Sheriff Brennan of New York city, and his deputy, Shields, were 
on the gth instant, committed to Ludlow street jail for thirty days, and to pay 
a fine of $250 each, by Judge Daniels of the court of oyer and terminer, for 
contempt of court in permitting Henry W. Genet, placed in his custody 
under sentence of imprisonment, to escape. The penalty imposed is the 
extreme limit of the law applicable to such cases. 

— It is reported that Judge Busteed of Alabama, and Judge Durell of 
Louisiana, becoming somewhat alarmed at the investigation which is to be 
made into their official conduct, and fearing impeachment, propose send- 
ing in their resignations to the president at ence. 

—The Supreme court of Iowa has decided that a sale of property for taxes 
to any one of a ring or combination of tax-buyers is void, and that the 
title dogs not pass thereby, nor can the penalty be enforced, , 
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